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LEGAL ASPECTS OF IRRIGATION
WATER USE IN MICHIGAN

Water lLaw in Michigan c2n be a complex and somaewhaz confus-
ing subject. The cemplexity stems from the nuances cf thae
riparian dactrine «“hich was handed down from Engliah common law
and uses casae, Law to establish water rights. The confusion stems
from the lack of 2 comprenhengive official document which ocutlines

watar rights and zrespensibilities for Michigan water users.

Mizhigan farmers are presantly inveating 1in rigation
4

ir
aquipment at the rate of over 20 million dcllars ze

vaar In
vear. I
~\ addition, Michigan 1ITlgators are withdrawing cver 77.68 billion

galloas of water annually. This is equivalent to 28% cf the
water consumptively used in the starte cf Michigan (IIRIGATION IN
MICHIGAN, 1977).

pracrically speaking, most farmers would agree that, without
water, water an irrigacion system is of lit=le use. Faw farmers
would build a farm building on a plece of land witnout some
assuraace as to tha title of the land, yert mcst lrrigatars invesct
thousands of dollars io irrigation systems3 witn very little
knewledge of the legal constraints £d water use and absolutel
assuraace of their legal rights to use af the water for irrig

m

m

tion.
thisg bulle%in has been written as 2n iaccroductian To the

legal aspects of water use for irrigaticn in the stacte o0f Mich:i-
gaa. The Public Acts szactutes and warer Laws referred to in this
hullezia peccain only o states of Michigan.
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A Zundle of RignTs

vne ocwnership of land (szoperty) imvc.ves the =zansiaz s £
- . ie e fmmacazms ~r z1IRTS ~w@ga TLINIS £an e czO-
giderzad iadivicudody S TIAEL eo w oo Swon mmmce =72
often refarzed =2 a3 34 “mundle of rignz=3". Iaciuaded 1 Toe o Suns
dlg of rignats" are juch things as the righzs ©o tand imprcvement
(davclogmen:), minaral righty, and watac righ=s.

~ha majorizy of chese rights, ac2 axclusive ratner cthan ansa-
‘gte. Por example, though ycu may na the only cne with wne ifegal
right &< suild a perch on ycour house you may Ze reguirad tc have
a building permit to dc sc. In this Case society (i.e. the cizy,
ccunty cr 3jtactae) has redefined wnat You pravicusly may nave ZCn-
gidered your apgaluyte rignt into an axclusive righz. Water
rights are genarally cengidered exclusaive rather than abgolucte
righzs. Thus the use of water i3 subject TO rne consant of =he
“gavaraign power™, in our casge, the Stats and Ffederal government.
rhis consent can Dde esrablished by statutes of as in the case of

tha riparian doctrine by case law.

The Riparian Dec=rine

The riparian doctrine was nanded down to the american
colonies from English Common Law. For this reascn it 1s the
maais for water laws ia mest states east of the Mississippl
river. west of the Misgissippl the approgriacion dectrine (fizst
in use, fizst in right) is practiced.

Tme riparian doctrine states chat each land ownex whose pro-
perties arce pound or traversed Dby 2 river, lake or stream hasg the
right to the use of the watar and have it £low Dpast nis lands
gndiminished 1In quantity or guallity. Along witch this doctrine,
rhe “"narural flow™ rule was alsc applied. In simple terms, the
wgatural flow" rule scates cha= ripariansg nave ggufrucruary,bus
qot proprlatary, rights to the water whicn flows by thelr land.
rhe "natural £low" rule allowed ripacians t=e rights ©o che use
of =he water for the s0-called natural uses of domestic cocoking,
ariaking, bathing and live stock watering. Thege righcs axtand
snly to purposes coannectad to ripiazrian land, cherefore, the
wataer caaonct De ctransfarrad for use c¢n nen-ripartan land.

rqa most @agtern 3jtatasg tne Wmarzueral flow” rule has been
reslaced 3BY she “reasonable use" rule. Tois r:le srsadens tng
uses of riparlan watar ta so-called mayxywracrdlary o° arzificial”
guses guzn as racreariznal, municizsal, industzrial crz agriculzural
(irrigatica) - Wizh =nis medificazicn riparian waters <an e
diminisned foc extraordinary uses as long as tae tagzeural” needs
of other rigarlans can still be mez. 17 Mizaigan recraatisnal,
municipal, indu crial and agricul:u:al (irrigaticn) uses ar2 ©9-
riparians. In otner words, cne use does n"OT nave priozity cvarl

the Qtners.
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Reascnable Use Rule

rn Micnigan the reascnable use rule is appliad tc all wacer
rigncs. The prinicple of reasonable use was flzst stated in tae
casa of Cumont V. Kalleg in 1874. In thig case the cours
rejeczed the contenricn that tne priozity of appropriazicao of
water gave guperior rights and establisned r2asonable uge ag tae
applicable zule tO snme estanolishmenz of water rights. [z zhe

words af tne court the most ilmperrant cri=erion in determinling
what is reascnatle use i3 a csngideraticn of "the genexal usage
of rhe country in similar cases". In orher words, the dafinizicon
0f reascpnatcle use 1S established on a case by case basis Dy tne
couret.

Along with the reasonable use rule the correlative rights
principle states that in addicion to being reasonable, use dutlng
cimes of shortage must be prorated amond riparians. This princi-
ple cdefines municlipal, recreational, indugetrial and agricultural

uses as co-rigariaas, thus all have an equal right to the use of
the available water.

The case cf Hoover V. Crane in 1958 is a good example cof
both of tna above principles. In this case a fruit farmer
(Crane) found himself in court trying to explain wny nis use of
water for irrigation was reasonable. The suit was brcught
against Crane by his neighbors, a group of cottage owners headed
by Hecver, when Crane began irrigating from Hutch Lake in Allegan
County. -

Crane owned 180 acres of land which scrdered on Hutch Lake
and he was thus a riparlan entitled ©o che use of water. The
year 1958 was a very dry one and Crane decided =o irrigate 50
acres of pear trees on nis land. During the month of August, due
zo irrigation pumpage and evaporaticn, the lake level fell six to
eight 1lnches. This caused the lake wataerline to recede by S50 to
§0 feat impeding boaring and swimming on the lake. It was at.
thnis time that the cottagers headad by Hoover sac out to prevent
Crane frem further water yse for irrigacion.

The Stata Circuit Ccur= im itrs decisicn hald that when the
lake was low enough sa that it nc lenger drained into an cutler,
rne farmar was entitled to use no more than a metered one guarcter
ineh from the area of the lake. Ffurthaermore the court held thac
the case wou.d be nheld cpen Ifor future peritions based udacn
changing candltiong.

mnwe cottage owWwners wers ncet sarigfied wizh zhis limication
and scugnct further radress 1in tne Michigan Supreme Csouzz. Tae
Supreme Csurt then decidad tas uphold the Cirzcuie Ceouzt ruling
Stating that the cotrage owners led by Hoover wers earitlad to 10
more protaction aaa givan by the original dacree.
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In_Hcover V. Crane heen the resasonable use rule and Inhe

corzelative zigncs grinciple were apolied. In addicicn the
courts nald the case cpen for fucare opetitiins nased upcn chang-

(am mm-mAizicnz. A simple definizion of reascnable use I2C Mizhi-
R LlunIo-s . - o L o wEnT RS AmmoTe 2us

£ courz*. This dafiatzion, taocugda d iz simsilsz g, -5 lnzangas
as a forewarning to potential irrigaccrg that some accomadaticn
af neighbor lncerast may be neceasary.

The saverance rule IS prcbably the eagiage understocd, yec
pogsibly the most often violated aspect of rne riparian doctrine
in Michigan. ince 1837, when Michigan hecame a state, the sav-
erenca rule of the ripazian docerine has bean in force. Simply
puz, the severance rule states that, once a tracc cf riparian
land is subdivided lnto smaller parcelsg, the riparian rights pre-
viously actached <o parcels no longer bordering the lake or
scream are lcst forever. 0f course the riparian rights of the

parcels still mordering the lake or stream remain unchanged.

The sratement above that riparian rignts “are lcst forever”

ahould noc be taken lightly, because under no circumstances can —
they be reestablished. This means rnat if one of the several

parcels without ripazrian rights is reunited with a parcel still
holding riparian rights the previously existing riparian Tights

cannot be reestablisned on che severed parcel.

For example, suppose a 2d@ acre tract of land along a stream
is subdivided into 8-5@ acre parcels as shown in Figure 'l.

LEGEND
e —— =17 ~———= . Qriginal Tract Boundary
r‘“' - ) My
| A 8 C /%f . Parcal Soundaries
|
“ S0A | 504} S04 ABCD - Savared Parcals
l Riparian Rights Lost Faraver

E,FGH _ Riparian Rights Retained

%{ - Raunited Parcsls

- Lagaily Irrigatabie Land
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In whis-case pazcels A, 3, C and 2 have los=t phair riparian

ignzs forever L0 accordance with the geverance rule. Pazcels E,
£, G and H will raetain rmeir riparianm zights necause they still
norder the stream. 1f£ a third pazrty later purchases parzcels D
and K the riparian rights pravicusly arcached to parzel D are 1ot
raestanlispned. Thus i€ the new owner wisnes ta irrigaca nis lLand
wirtn water from the steam he would only have tae legal rignt ts
irrigaze gparcel H. The use of stream water on parcel D wculd
consisc c¢f using riparian water on ncn-rigparian land an "adverse

use" thus viclare tnoe riparian dectrine.

As indicated above the severaace rule is cne oI the easiest
rules associated with tne rlparian doctrine to violate. However,
i is alsa one of the easiest ways of seeking an iajuncetian
against irrigation water use. An important lagal axicm 1S that
"ignorance of the law s not a legal defease". If this rule
nakes some readers a D1t uneasy ir was intended to do 39. In
addizion perhaps this secrion will sctimulate new irrigators &2
research land cwnersalp and watzer rights befcre investiag 1in
irrigation.

OTHER APPLICABLE LAWS

Ia the 1%7C0's a new categaory of statutes and acts emerzed
which effected potential irrigators. Broadly dafined these laws
could be classified as ctnvironmental Laws. " Included in this
group are the Michigan Environmenctal Praotection Act (Public Acct
127 of 1970), the Micnigan Natural Rivers Act (Sublic Act 231 of
1370), the Inland Lakes and Streams AcCT (Public Act 346 of 1972) .,
and -he Soil Eresicn and Sedimentaction ACt (Public Act 347 cf
1972) .

Briefly, the Eavironmental Protection ACt of 1370 states
that anyone who has or is likely to pollute, impair or descroy a
rescurce L1s 1in violaticn ¢f the law. lrrigacrcrs, it could be
gaid, are interfering with the natural flow requirad by wildlife
and fish, and thus could be subjact ko lawsuits based upcn this
act. In additicn to the unusual downstraam riparians this acet
sroadens the definition of injury ia such a way as to give legal
standing to all possible users and enjoyers of a resource. In
scner words individuals who are not acrually injured but aze
users and enjoyers cf the resource may bring a lawsult againsc
the offending pazty.

The Naturai Rivers ACT of 1370 has ;:ese*:ly degignazed
rwelva Michigan trivers as Wgildlifa", "wild sceniz" or “counzzcy
scenicht. Water wichdrawal from these rivars f~ar irzigation
regquires permissicn from tne Michigan Departhent cf NazuTal
Resources (DNR). Toe majo: ~aps-rainc %O water gsa from sSt23ams
whicn are pars of a naturial ITiver area 1s =hat zhe use TLST ne in
accordance with the long range comgrenensive plan for tie straad.
The long raange plan for an iadividual natural river area s
adcgted Sy local land holders 1in cooperaticn with the state L3X



rhe purpose of praserz’ing and enhancing the value ot tne gTream
£5-r water ccaservation, figh, wildlif2, Boa=ing, scenic, |
testnazic, flced protecticn, ecologic, nigeotic, 2t recraazicnal

B R BTt R et —a-mivas and tna designarica of rivearzs
under =Al3 ACT arz Iel2Iiizs -2 wes o mooooo Sio 2 Tocoomn TETe
gzams, Michigan CNR.

The Inland Lakes and Streams act of 1372 was wrltsen to pre-
ract zhe public trust ig inland lakeg and gtreamd. Fer irriga-
tors thig acet is of interesc crimarily when constructicn telow
*ne "ordinary nigh water' mark i3 required. An example of this

~ould bDe rhe coanstructicn ol a nermanent
is cagse a permlt

irrigatian pumping gratican. In th
is required. Fer those interested
Nigh water mark on their prcperty,
riparians in ggrablishing
of $5d. Questions related to this
sion cf Land Rescurce Programs,

The Scil Erosicen and Sedimentation Act
erosion and thne pratectican of state
Ffor irrigatcrs this act 1s DT

concrol of solil
sedimentation.
where major censtructlon and earth
feer of an inland lake oI stream.
is anticipated a permict

ricns related to this act are refered to the Divi

Resource Programs, Michigan DNR.

Ancther acet
Ac= of 1963. This act needs to be
st
imp
a gurface area of 3 acres.
required to seek a permit from the
grams c£ the DNR and in some cases
sioners. 1f an irrigater impounds
drain, this practice would require

Drain Code and approval of the Drain
legislature to {neclu

was an attempt by the s3tacte
under the Drain Ccde of Michigan.
not the case.

In summazy @ach
of gurface water for

nefsre an investment in irrigatian

rhisg point on .t

which can affect pocrential

@am Or waterway. Specifically this ac
cundment results 1n a storage reservolr
In this case €

of the ahove acts has SO
irrigaticn and eacn

intake stTructure for an
from the CNR

in determining the ocrdinacy

rhe DNR will assisc
neir property for a fea
are .refered to the Divi-
Michigan DNR.

act

of 1972

interested

provides for
warers from

imarily of concern

moving is required within 544

Wwhen this
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sion of Land

considered

Divisian of Land
the County Board
or divert3s water
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Commissioner.
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(aguifers) beneath tne eartng surface., The rules, <3cirines and

regulations wnicnh apoly te the axtraczion aof grocnd wazar inclade

. tma English common law ryle, thne ccrrelaczive risznts doctoina

and tne Ground wartexz Qualicy Contzcl AcT (Punliz Acz 234 2f 1833

as amended, and Tules).

The 2nglisn common law rule when apgslied to grcound watarc
rights depends upcen case lavw far egtahlisnmenc cf those rigacts.
In essence thne rule sctates that ownersnid af all grcund wazer
heneath a parcel of land is absclucte. Tne rula 20f absclucas cwn-
arship nas been arjued in ecourt ofren, particularly witgh rescecst
rs excessive pumping. The result of thesa cases 11 mest sTatas
has been the application of the correla=ive rignts and reascrnanle
uge doctrines to ground water. In Mizhigan because of a gen-
erally plentiful supply of ground water rtnere are veTy faw cases
which would assist potential irrigarccrs.in desermininag mhelir
righets.

In general che use of ground water oOnN the property fren
which it was removed has been preferred to use cf the grcound
water at another location. This is similar t2 the notian aof
using riparian water on nonriparian land. Transportatlion cf
water is not prohibited and thus many Michigan munalcipalizlies use
water from ground water wells for distribution to users which are

noa-rignt-holders. When municipal pumping clearly affects :he
ground warer level of nearby property owners, the coudrts hava
usually held that the public benefit was superior to the privace
rights. In these cases the courts also granted damages to tne
injured parties, Thus if a neighbor ccmplains that your irriga-
tion pumping is causing their well to gao dry, a otrudent responsz
would be ta offer to deepen their well and coasider it an ircziga-
tion expense.

The Ground Water Quality Coatzol Ac:T of 1563 was writzean €@
protect the public health by regulating tne drilling cf water
walls. For the most part the rules and regulaticns establisned
by this act apply to well drillers. A potential ilrrigator should
check to see if a County and/cr Tewnshl? permit is reguirad acnd
then contact a registered well driller for installacicn of 2n
appropriate sized irrigation well. FEor further infermation
regarding the Ground Water Qualizy Can=rcl act of 1363 r=2aders
are rafarred to the Michigan Depacrsment oI Puslic Healezn.



- Commen Questlons and An3wers

ng {rrigatcrs Aaaad a pe:mi: ra divert water fzom 3 sTIe2d
Wi -w =ymmadg TATOUSH TRELT mrspezty?

3riefly, 0O, DUt Deware rhat FPubplic ACT Y3l oeli L3id, 1ns

Natural Rivers AcT, designated twelve rivers in the gtate

as "wildlife®, wgild scenic™, or “countty gcenic" and

permisgion £frcm the Deparrtment Of yarural Rescurces 1S
required for their use in irrigacion. Also rememZer That
you only have a right to raascnable use. Your downstzrea
neighbors ace co-rizaziang and have an gqual right tne
uge and enjoyment of the water flowing in the stream.

who defines "rmasonable uyse" af water?

Under the riparian doctrine the c¢ourt decides what 1is
raascnable and unreasonable based upon the par=iculars of
the case bectore 1c.

How close t2 tne lake or stream can aa irrigator install
a pumplng placttorm?

A permit 1S required forx construction of any permanent
structures or temporary axcavarions below tne ordinary
high water mark. Above rhis polnt construction is at the
discretion of the irrigacor.

1€ an irrigator was f£1
dcesn't that maka that
use the water in the ¢

at

v in using the sctrean water
rrigator first in the ©ighz t2
ra?

11
-

the answer is no. In Michigan the riparian doctriane of
caasonable use 13 fallawed. The " first in use, first in
righe" or appropriation doctrine is followed in many
wasrezrn states. In many of those statas a permit system
ig alsc common.
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_Can a farmer irrigate land which 1s adjacant to Dut nc
act"a’lv bordering the 3gtream or lake I ne gets perm!
sion fram the riparian laad swnars neazIdy

pp e

Tha answer t3 thls ques=ticn s azsolutely ncs. In the
firgz place iz i3 illegal to use riparlian water on non-
riparian land. In the second place the rights rtg use
riparian watar ara non transierable.

I wa have an exceedingly dry vear and the nazural flow

in a stream 1s less than ncrmal, wnho has the rights 2
rhe remalining water?

nciple cf correlative rights is usu-
is approach geeks equity among riparian
g the available water supply.

In Michigan the pr
ally applied. Th
users Sy proeratin

Can non-riparians seek a court lajunctlion against water
use for irrigaticn by an established riparian?

The answer 1s both yes and no. By the rxpc*lan doctrin

the non-riparian would nct have legal standing In a court

af law. However, if the injuncricn 1s sought under PA-
127 or if the required permits were not obtained, the
court would hear the case.
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adverse usa -

a use wnich 1s contrazy °9F in violatica o=
specific doct

rina.

apprcopriation dcc rine - thne doctrine c¢i Watar uLse wnara tae
“fipgr in use 13 thae £irsc 1in rigne"“.

csrrelacive doccrine - states that in ~ime of shortage tha avall-
asle warer must be prorated among the riparlrans.
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diffuge water - water with no definitive pattern du
surface run coff and often only rransient.

ground watsr - water whicn cccurs as flowing watez in subter-
ranean channels or as diffuse parcolatad water.

lakes and ponds - definitive pattern or shapa of natural water on
rne surface of the land without movement.

crdinary high watar margk --tie line between upland and bcottom
land which persists through suc-essive changes in watecs
level.

prescriptive rights - water rights acquired through cpen and
adverse use over time, not usually agsociazed with the
riparian doctrine.

property - tne exclusive right to cen

(Al

ral an econcmic goed.

riparian doctrine - water rights based upen land cwnership
hordering the lake or 3tream.

reagsonable use - the definition of reagonable use s astablished
oy the court on a case-by-case »asis-

13ad flowing in a channel

saverance - an asgact of the riparian dectrine which statas tnat
once a parcel cf land is savarad from the main tract oI land
wizn cigarian rigacs i= lases tncsa2 rigncs Dermanencly.
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